A paradigm shift in the role of the state has taken place with the emergence of private and private public participation in the socio welfare sectors of the economy.
Introduction
The conflict between man and the state is as old as human history. It is primarily because of the dynamic nature of the human society where old values, ideas and forces constantly yield place to the new ones. 1 The eternal problem faced by statesmen is to strike a balance between individual liberty and social control. 2 A common device that is adopted by modern democratic states for this purpose is the incorporation of fundamental rights in their constitutions and guaranteeing their inviolability by executive and legislative organs. 3 The constitutions of free democratic nations are the most powerful devices created by the political societies for preserving and promoting the supreme values which makes the good of attaining dignified human personhood for all, a possible reality. 4 Ultimately, the relation between individual right and the governmental power depends upon the nature and role of the state. 5 The concept of statehood has undergone a paradigm shift due to globalisation and so is the relationship between the individual rights and the governmental power. In developing countries, globalisation is leading to shrinking of public space, violation of human rights and commoditisation of citizens 6 and an upsurge of democratic processes. The traditional model of constitutional rights, based on liberal legalism, is no longer accurate in the current era of "legal pluralism," i.e., globalised political power given to both nation states and non state actors, such as multinational corporations. 7 Globalisation has brought in a culture of neo liberalisation and in the era of neoliberalism there is a need to revise constitutional rights in the light of global transformations and to rethink the understanding of liabilities of private entities in light of the relative advancement of their public capacity and public authority particularly when their conduct has been found in violation of constitutional rights.
Fundamental Rights under the Constitution of India
Part III of the Constitution enlists fundamental rights and this chapter is called as the Magna Carta of the Constitution of India. The inclusion of this chapter on fundamental rights is to preserve the basic elementary rights such as right to life, liberty, fundamental freedoms which should be regarded as sacrosanct with least interferences from the people in power. Fundamental rights were incorporated into the Constitution with an idea that a code of social philosophy regulating the conduct of everyone will remind the legislature and executive whenever they begin to encroach rights and also to provide an opportunity for citizens to create public opinion against such measures. 8
The Constitution preserves the natural rights against state encroachments and constitutes the higher judiciary of the state as the sentinel of the said rights. 9 The reason is that the freedom fighters in India had learnt from their experience that even a representative assembly of men might be arbitrary and hostile to the cherished rights of men. As Laski wrote: "And Indians believed in the "federation of minorities" a declaration of rights was as necessary as it had been for the Americans when they first established their federal constitution". The Constitution framers did not find state as a necessary evil but rather as a means to an end; welfare of the people being the end and state as a means to that end. Keeping this in mind, they imposed positive obligation on the state to realise certain socioeconomic rights when it is capable of doing so. 11 This forms a very important feature of the Constitution viz. Directive Principles of State Policy under Part IV of the Constitution which are the directives given to the state under the Constitution for the establishment of a welfare state. 12 The fundamental rights and directive principles together constitute the conscience of the Constitution. 13 Thus, the state in addition to obeying the Constitution"s negative injunctions not to interfere with certain of the citizens" liberties must fulfill its positive obligation to protect the citizens" rights from the encroachment by society. 14 Further for the purpose of Part III and Part IV, state is particularly defined in Article 12 of the Constitution of India. Article 12 is the key to Part III of the Constitution and unless an authority can be said to be a "state" within the meaning of Article 12, none of the provisions of Part III which relate to the "state" will apply to such authority. 15 Moreover, for the effective enforcement of fundamental rights, Article 32 is 11 CONSTITUTION OF INDIA art. 37(1) ("The provisions contained in this Part shall not be enforceable by any court, but the principles therein laid down are nevertheless fundamental in the governance of the country and it shall be the duty of the State to apply these principles in making laws.").
12 CONSTITUTION OF INDIA art. 38(1) ("The State shall strive to promote the welfare of the people by securing and protecting as effectively as it may a social order in which justice, social, economic and political, shall inform all the institutions of the national life."). 14 Id. at 51 (noting that the framers appear to have taken the above precautions in view of the experience of the U.S., where it had been held by the Supreme Court in Civil Rights Cases 109 U.S. 3 (1883) that the equal protection clause of the Fourteenth Amendment inserted after the civil war was applicable only against state action). incorporated which is aptly described by Dr. B.R. Ambedkar as the very heart and soul of the Constitution of India. 16
Role of the State in the Era of Globalisation
The term "globalisation" defies a definition. It is a concept having a multitude dimensions. 17 Although it has varied dimensions, it is the economic dimension which deserves attention here. In economics globalisation refers to economic internationalization and the spread of capitalist market relations. In international relations, the focus is on the increasing density of interstate relations and the development of global politics. In sociology, the concern is with increasing worldwide social densities and the emergence of "world society". In cultural studies, the focus is on global communications and worldwide standardization, as in CocaColonization and McDonaldization and on the post-colonial culture. In history, the concern is with conceptualizing "global history"."); see WILLIAM TWINING, GLOBALISATION & LEGAL THEORY 4 (2000) . 18 Nilüfer Karacasulu Göksel, Globalisation and the State, DOKUZ EYLUL U. (Feb. 5, 2012) When defining economic globalization, Gavin W. Anderson emphasizes the role of neo liberalism as a political phenomenon which stresses the virtues of the free market and the vices of the big government. 21 The present market approach perceives that the government or the state is less efficient than markets in providing services to the individual. It considers that in a changing international and transnational environment, not only has the state been an agent of its own transformation, but also a major source of development of globalisation itself. 22 More importantly, this has resulted in attrition of constitutional values and principles. As rightly said by Anderson, economic globalisation is one of the main factors behind the paradigmatic crisis to constitutional rights, and it is mainly due to the change in the role of the state because of the neo liberal tendencies and practices underlying the principles of globalisation, liberalisation and privatisation. 23
Indian Scenario
The Constitution of India establishes a socialistic pattern of society. Socialism in India was the brainchild of Jawaharlal Nehru and the socialism which he tried to materialise through the Constitution was a blend of Marxian and Gandhian Socialism which paves the way for a mixed economy. 24 JAWAHARLAL NEHRU 125-167 (1961) ; Venkitesh Ramakrishnan, Neoliberal Plan, FRONTLINE, Dec. 8 2012 at 4 ("Marxism was rooted deeply in Nehru"s mind but it appeared to him that it was full of dogmas" and he was against any kind of dogma. and independence were no doubt essential, but they were steps only in the right direction; without social freedom and a socialistic structure of society and the state, neither the country nor the individual could develop much". 25 During those times state was conceived as an institution which stands for the welfare of the people. This concept of statehood has undergone a drastic change ever since the emergence of globalisation. The state is now a "service facilitator" rather than a "service provider". 26 In India, the seeds of globalisation were sown in the early 1980"s but the real thrust was provided by the New Economic Policy (1991) of Narasimha Rao government. 27 The policy is based on a perspective which is fundamentally different from the model of economic development as envisaged by the framers of the Constitution. They had envisioned that basic industries should be owned or controlled by the state and the private sector must accept the national plan. This was in consonance with the mixed economy vision which was deeply rooted in the Constitution. 28 What was initiated by the Congress in 1991 was subsequently taken over by That is one of the reason why even while accepting Marxism he didn"t blindly followed Marxist views as that of in Russia."). others, and the concept of mixed economy which was envisaged at the time of independence has been diluted. The welfare functions of the state have now fallen into the hands of private sectors and thus the concept of socialism is now in a disintegrated state.
The emerging trend of globalisation tends to bring to India a neo liberal culture and that is quite evident from the economic measures adopted by the government. 29 The government is removing those bottlenecks which will hinder foreign investment and affect foreign investor confidence and foreign capital flows. 30 It is apt to quote the words of the noted economist Nitin Desai, "What we have now is infrastructure fantasies like Delhi Mumbai Industrial Corridor which conjuring up with China in a jiffy. There is no clue as to how these grandiose projects are being implemented or what benefit they would bring to people". Failure of the Structural Adjustment Programme and Stabilization Policies has left structural imbalances showing no signs of recovery and has denied right to livelihood to many. There is denial of social justice principles enshrined in Article 14, 15, 16, and 38 of the Constitution relating to equality and distributive justice. Even though private sector uses public money via public financial institutions there is no reservation in private sector. 31 What we can see today is that vulnerable sections of the society are out of the mainstream of neo liberal development strategy and planning programmes. This fact itself constitutes negation of democracy and principles of social justice enshrined under the Constitution. In a democracy, the state is supposed to pursue policies that benefit the people, who are sovereign and on the basis of whose electoral verdict the government is formed. Another notable impact of globalisation is the steady erosion of the rights of the labourers to minimum wages and social security provisions leading to labour unrest. Disinvestment in public sector and privatisation undermined the rights of workers since there is no rule to bind them under the constitutional obligations. 33 Public law of the country is unequipped to deal with these tribulations. 34 The problem associated with displacement due to the creation of Special Economic Zone and other development projects also deserves attention here. 35 Privatisation of education is furthermore a testimony to the shifting of welfare responsibility to private actors.
Thus, the changing scenario has posed serious doubts about the application and efficacy of the fundamental rights and the doubt is mainly based on the ground that with the increasing role of private actors and decreasing role of the state, fundamental rights would be violated more by the private enterprises than by the state. 36 Therefore, there is a need to redefine the concept of state under Article 12 of the Constitution and to further widen the "doctrine of state action" to claim fundamental rights against private actors. 
Horizontal Application of Fundamental Rights in India
The intention of the judiciary, right from the beginning was not to include private parties under the ambit of "state" because of two reasons firstly, fundamental rights are guaranteed to the citizens as a protection against the arbitrary actions of the state and not against private individual secondly, private action can be taken care of by the ordinary law of the land.
In some of the cases involving violation of fundamental rights by private individual/authority, the court has given relief to the affected party without going into the question whether the violator was the state or not. 37 The need of the times is that fundamental rights are to be made available against private entities also, otherwise persons aggrieved by actions of large private corporations, will have no place to turn to, thereby defeating the very purpose of fundamental rights as envisaged by the framers of the Constitution. Though the big corporations cannot be differentiated from private individuals, in substance and reality they are akin to the state and they constitute an important segment of the power structure of the society. 38 In India, the Supreme Court has given favorable indications on including private corporations as "state" in M.C. Mehta v. Union of India. 39 The court has deliberated on the question whether a private 38 See ARTHUR SELWYN MILLER, THE MODERN CORPORATE STATE: PRIVATE GOVERNMENTS AND THE AMERICAN CONSTITUTION (1976) (to Anderson, two developments in particular have resulted in (some) constitution lawyers no longer treating private power as a peripheral issue: the extent to which, as result of the reconfiguration of the state, private actors are now deeply involved in the performance of traditional state function, and the political concern over the exercise of private power, and the extent to which this threatens rights constitutionalism"s goals of protecting freedom and autonomy); see also Farazmand, supra note 6. entity discharging important public functions can be considered as "state". However Bhagwati C.J., left the question unanswered due to insufficiency of time to consider and reflect on the question in depth. 40 Retorting to the argument that the inclusion of private entities within the definition of Article 12, would strike a death blow to the policy of private enterprise, his Lordship opined that: "It is through creative interpretation and bold innovation that the human rights jurisprudence has been developed in our country to a remarkable extent and this forward march of the human rights movement cannot be allowed to be halted by unfounded apprehensions expressed by status quoists." However, despite the rhetoric, the case remains important as the court has observed that the American doctrine of state action might be applicable in India, and therefore, all the functions of a body judged as "state" need not be public. 41 A notable instance on wider interpretation of state action doctrine was extending the reach of fundamental rights to political parties" in the case of Bharat Kumar K. Palicha and Anr. v. State of Kerala and Ors., 42 decided by the Kerala High Court. It was argued by the fertilizer plant could sue for compensation under Article 32 of the Constitution). 40 It must be noted that the matter was left undecided by the Court in spite of the fact that the activity of producing chemicals and fertilizers is deemed by the State to be an industry of vital public interest, whose public import necessitates that the activity should be ultimately carried out by the State itself. In fact Chemicals and Fertilizers industries are placed in the First Schedule as Items 19 and 18 respectively which according to the objectives of the Policy Resolutions the Industries (Development and Regulation) Act of 1951 and Section 2 of the same to be controlled by the Union in public interest. respondents, that a challenge on the basis of violation of fundamental rights under Articles 19 and 21 of the Constitution could be raised only against state action and not to prevent a political organisation or a private citizen from allegedly interfering with that right. 43 Opposing the argument, the court affirmed its jurisdiction to grant a declaratory relief to the petitioners since the case of the petitioners is based on their fundamental rights guaranteed by the Constitution. 44 Furthermore, it held that the calling for a bandh by any association, organization or political party and the enforcing of that call by it, is illegal and unconstitutional. 45 Regarding application of Article 14 and 15 of Constitution against private educational institutions in J.P. Unni Krishnan v. State of Andhra Pradesh, 46 it was held that private educational institutions do not become an instrumentality of the state by virtue of mere recognition and/or affiliation and hence the concept of 'state action' cannot be extended to these colleges so as to subject them to the discipline of Part III of the Constitution as the institution is not in receipt of any aid, partially or wholly from the state. 47 Article 226 of the Constitution has not only the right but the duty to protect the citizen and his fundamental rights and fundamental freedoms guaranteed to him under Articles 19 and 21 of the Constitution).
43 P. D. Shamdasani v. Central Bank of India, A.I.R. 1952 S.C. 59 (was relied on in support wherein it was held that "the language and structure of Article 19 and its setting in Part III of the Constitution clearly show that the article was intended to protect those freedoms against the State action."). 44 Communist Party of India (Marxist) 49 It appeared to the court that there is no need to further expand the scope of "other authorities" in Article 12 since the situation prevailing at the time of Sukhdev Singh Case is not in existence for the time being since the state is today distancing itself from commercial activities and concentrating on governance rather than on business. 50 On the contrary, the minority opinion showed the necessity to further enhance the public functions test propounded by Mathew J. and opined that in times of privatisation and liberalisation wherein most of the governmental functions are being relegated to private bodies, the actions of private bodies would also be amenable to the writ jurisdiction of the court. 51 The concept of state has undergone drastic change. Today, the state cannot be conceived of as coercive machinery, wielding thunderbolt of authority. Therefore, the courts should be anxious to enlarge the scope of the definition of state so as to subject the state in all its myriad activities, whether through natural persons or through corporate or private entities, to the basic obligation of the fundamental rights. Attempts should be made by the courts to expand the reach and ambit of these authorities, rather than to attenuate their meaning and content. 52 From the above judicial expositions, it is crystal clear that the judiciary is distancing itself from including non state actors within the purview of Article 12. 53
Conclusion
The state has always been at the centre stage of societal governance. Traditionally, many countries have embarked on the concept of welfare state, a political system with a high degree of responsibility for the welfare of the population. The onset of globalisation has resulted in significant changes in the traditional role of the state. The social and economic changes which are taking place now are towards establishing a neo liberal state in India. 54 Despite this, the state is still holding most of the political power and it is the business of the state to maintain the conditions without which a free exercise of human faculties is impossible. This is more so because our state is established on well founded principles of social and economic justice, absence of inequality, equal protection of laws etc. In this context judiciary has to permeate constitutional values and constitutional culture in the decision making process. Besides, the state has the obligation to carry out international human rights that obliges the states to respect constitutional rights and has to set out rules that prevent violations of human rights by private actors. It is pertinent to note the words of MacIver in this regard "government alone can protect the people against the stranglehold these giants (transnational corporations), seeking their must be put to use. District Courts must be given authority to issue writs for enforcement of fundamental rights. This will also help to avoid burdening of cases in the High Court and Supreme Court.
